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CHAPTER 1

The Massachusetts Selectman —
An Introduction

History of the Office of Selectman

Unlike some other offices in colonial America, the office of selectman was not imported from
England but evolved here. Early in the history of the Commonwealth, towns had no regularly
elected town officials. Town meetings would periodically “select” prominent citizens to perform the
business of the town between town meetings. Gradually, town functions became involved enough to
require more consistent supervision. Borrowing the concept of councils from their English heritage,
the colonists began to elect between three and nine “selectmen,” or “townsmen,” to serve for fixed
terms. In 1633, Dorchester (now part of Boston) was the first New England town to organize a local
government, choosing twelve men as selectmen. Other Massachusetts towns quickly adopted this

unique form of government.

Initially, the powers and duties of selectmen differed from town to town. In general, selectmen were
required to carry out and enforce the votes of the town meeting, but they were granted additional
authority over specific administrative areas of town government as well. During the late 17th
century, the Massachusetts General Court began passing laws that shaped the character of the office.
Selectmen were given significant authority over town finances, care of the poor, schools, admission
of new residents into the town, roads and other public works, land regulation, local defense, and the
appointment of other town officials not elected by the town meeting. Selectmen were almost solely
responsible for the content of town meeting warrant articles until 1715, when the General Court

passed a law requiring them to accept articles on the petition of ten or more property owners.
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In colonial times, when the concerns of towns were simple and their populations were small, most
“executive” business of towns was conducted by the board of selectmen. As Massachusetts grew
and the activities of towns became increasingly sophisticated, selectmen were assigned greater
responsibilities and authority while new elected officers and boards were entrusted with specialized
functions, independent of selectmen control. Consequently, no single executive presided with

comprehensive control of all “executive branch” agencies of towns.

Historically, as the senior administrative body in each town, the board of selectmen is that
community’s principal elected executive board and serves as the town’s titular chief executive, within
a limited frame of reference. This status is recognized by the Constitution of the Commonwealth and

by statutes enacted over the years.

Massachusetts towns have either “weak” or “strong” selectmen systems of executive branch
organization, according to the extent to which their boards of selectmen control town administrative
activities. A “weak” selectmen system is characterized by the election of many town administrative
officers and boards that are responsible directly to the local voters, and are, therefore, independent
of selectmen supervision. In “strong” selectmen towns, the selectmen, the school committee,

and possibly a few other executive officers and boards are elected by the voters, while most major
administrative officials are appointed by the board of selectmen or by the town’s professional

administrator.

[Note: This and other topics touched upon in this chapter are covered in much greater detail in later

chapters.]

The Massachusetts General Laws authorize town voters to elect boards of three or five selectmen on
an at-large basis, for terms of one or three years. In most towns, selectmen are elected annually for

overlapping three-year terms.

A board of selectmen operates as a collective decision-making body. An individual member of the
board may act independently only if specifically authorized by the board. One example of this is the
chair, who often acts on behalf of the board on routine matters between meetings (such as setting
appointments and scheduling). In most towns, the chair of the board of selectmen is chosen by the
selectmen themselves, usually for a one-year term. In some towns, the position simply rotates among
board members each year. Most boards reorganize, and elect a chair, at the first meeting following the

local election.
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Chapter 1 The Massachusetts Selectman

Government by Committee

Some may think of selectmen as the all-powerful political leaders of the town, at the top of the
governmental pyramid, but this is far from the truth. Selectmen have less authority in their towns
than the governor does in the Commonwealth or the president does in the federal government, to
say nothing of executives in the business world. While selectmen are the principal administrative
officers of the town, other boards, including the school committee, the planning board, and the
board of health, may wield at least as much authority over certain aspects of town government. Very
often, the board of selectmen does not have the only word—or even the last word—on what gets

done in town.

Town government in New England is largely government by committee, and the legal authority of
selectmen is limited to actions taken by the board at a legally called, posted meeting with a majority
of the board present. This structure, so different from what most people have experienced in their

professional and social lives, is often a difficult adjustment for new selectmen.

If a board member wants to accomplish specific objectives, the member must find a way to work
with the other members of the board and with other boards in town. This may be very difficult for a
new board member who ran “against the board,” but an effective selectman must become an expert
in the political arts of courtesy and compromise. There may be a need to build bridges to those who
have not been supportive in elections while retaining existing support. Moreover, a selectman may
have to decide if he or she should follow the wishes of the majority of citizens on issues or do what

he or she believes is right.

Legal Authority

The board of selectmen’s formal, legal responsibilities are scattered throughout hundreds of state
statutes as well as in a given town’s bylaws, home rule charter and special laws (special acts) enacted
by the Legislature for that particular town. Boards of selectmen have general supervision over all

matters that are not specifically delegated by law, or by vote of the town, to another officer or board.

While the specific role of selectmen is broad, it varies from town to town. Generally, boards of
selectmen have at least several important responsibilities under state law:

* 'The power to prepare the town meeting warrant

* 'The power to make appointments to town boards and offices

* 'The power to employ professional administrative staff and town counsel

* 'The power to sign warrants for the payment of all town bills

* 'The authority to grant licenses and permits
(These responsibilities of selectmen are covered in detail in chapters 3, 4, 5 and 11.)
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Coordination and Strategic Responsibilities

Apart from legal responsibilities, the board of selectmen can and should be the group in town that
sets policy and strategic direction, coordinates the activities of other boards, and hears appeals and
resolves problems that have not been settled at lower levels. If there is a professional administrator,
the selectmen should work through him or her. In smaller towns, the selectmen should work through
department heads. Sometimes, boards of selectmen misunderstand this broad policy role. They may
overstep their bounds by getting involved in the daily operations of a department; or fail to set sound
written policies or do long-range planning; or be too quick to try to solve problems that should be
handled by the administrator, another board or town employees. There is more than enough for
selectmen to do without getting bogged down in matters that are better delegated to someone else.

The board’s time is best spent by concentrating on making the whole of town government work.

Some suggestions for reaching this goal include the following:

e Ask each town official to develop an action agenda for the year that can be shared in a group
forum.

* Hold regular meetings of all town officials, so that everyone can keep current on what others
are doing,.

* Bring together town officials, department heads, and citizen groups for organized discussions
when major problems arise.

* Invite the town’s state senator and representative to meet with the board and town

organizations every few months for give-and-take discussions.

Leadership Responsibilities

An effective selectman has the ability to take the patchwork of laws and bylaws that comprise

the board’s authority and turn it into an action agenda that can be summed up in a single word:
leadership. Leadership is the most important—yet least understood—role of a selectman. It involves

both personal leadership and, perhaps more important, leadership by the board as a team.

Leadership may be best understood by describing what good leaders do. Effective leaders take up-
front, visible roles. They make decisions based on facts, data and logic, even when these decisions
are unpopular. They lead by example, not by words, power or manipulation. They look for the
root cause of problems. And they recognize the difference between the right to take action and the

wisdom, on occasion, not to.
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Most boards are made up of citizens whose philosophies, priorities and personal ambitions differ.
The effective board devises ways to work cooperatively—not necessarily unanimously—toward broad
common goals. Teamwork can be developed if individual selectmen understand that effectiveness is

not achieved by individual action, but by a board of selectmen acting in concert.

The behavior of the board of selectmen sets a tone for the town. A board that is frequently stymied
by disagreements loses credibility with the public, other town officials and town employees. If

members consistently try to overcome differences and seek to take new initiatives, it is far more likely

that their lead will be followed.

Assuming the Office of Selectman

Once elected, the first order of business is to make arrangements to be sworn in. An incoming
selectman must make an appointment with the town clerk for the swearing-in ceremony. The next
step is to become familiar with town government, meet town employees, and learn the logistics of

serving as a selectman.

A new selectman is advised to gather a number of resource materials, specifically:
e The town’s charter (if one exists)
* 'The town bylaws
¢ 'The town’s zoning bylaw
* 'The Massachusetts open meeting, public records and conflict-of-interest laws
* A list of key town officials and their phone numbers
* 'The phone number of each board member
* An organizational chart of town staff and officials
* Any written procedures that the board of selectmen has adopted
* The current year’s budget

* 'The most recent town report
Selectmen should become familiar with the services offered by the Massachusetts Municipal
Association (www.mma.org), the Massachusetts Department of Revenue (www.mass.gov/dor), and

the Massachusetts Department of Housing and Community Development (www.mass.gov/dhcd).

Each new selectman should plan how he or she will relate to fellow board members, while
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recognizing that other board members will be formulating plans of their own. Some new members

may want to sit back and listen for a while, especially if there are several veteran board members.

Leaving Office

Selectmen may end their town service voluntarily, such as by moving out of town (selectmen must be
residents of the town in which they serve), or they may fail to be re-elected when their term expires.
Occasionally, a selectman may be recalled (see Chapter 3). A selectman who chooses to leave office

must submit a resignation to the town clerk for it to become official.

Making a Difference

The position of selectman is steeped in nearly 400 years of tradition. Though they earn only a small
stipend, if anything, for their work on behalf of their hometowns, selectmen have played significant
roles over the years in shaping the future of their communities. They are looked to—Dby citizens and
local government employees alike—for leadership and integrity, particularly in difficult times. Local
government has changed dramatically since colonial times, but selectmen continue to be seen as the

leaders of an increasingly complex enterprise.
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CHAPTER 2

Selectmen and Public Decision Making

Conducting a Proper Meeting

Much of a selectman’s work is done at public meetings. This is where decisions are made, policies
are discussed and set, and the public’s business is conducted. Meetings are the most frequent point
of contact between the board and the public. Running a good meeting is, therefore, an important

function of a selectman individually and the board of selectmen as a whole.

Running a proper meeting generally involves two distinct but related procedures. The state’s

open meeting law (addressed more fully below) establishes certain rules for running a meeting.
Fundamentally, the law requires boards of selectmen—and all public bodies—to operate in an
open and public manner. Some boards of selectmen also use an additional set of standards, called
parliamentary procedure, or other local policies. [Locally adopted procedures cannot conflict with
the open meeting law.] For example, some boards have a tradition of allowing the senior selectman
to speak first on every issue. Others allow the newest selectman to start things off. Still others give
preference to the selectman who suggested the agenda item, or they simply rotate the opening

statement among board members.

Most boards operate with a combination of tradition and the personal style of the current chair.
While there should be a degree of flexibility in the way a board conducts its business, it is a good
idea to set out general operating procedures in writing, so that all members of the board understand
the rules. Written rules of procedure, for actions such as the calling of meetings and the conduct of

public hearings, also help to ensure that the board is complying with its legal requirements.
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The objective—both in appearance and reality—should be to be fair, to maintain order, and to move

the meeting along.

Role of the Chair

Being chair of the board does not mean forfeiting the right to vote or express an opinion. The chair,
however, must be careful not to dominate the meeting. The powers of the chair—to prepare the
agenda (see below), to call the items, and to recognize others to speak—give him or her enormous
control over the way the meeting is conducted. A good chair will make the effort to ensure that the

other selectmen are given an adequate chance to be heard.

The greatest challenge facing a chair is keeping the discussion moving forward. A delicate balance
must be established, allowing members to express their views freely, but without getting bogged
down in long-winded expressions of opinion. By addressing issues one at a time, in an orderly
fashion, and by steering conversation away from irrelevant subjects or personality clashes, the chair

can help to build consensus within the board.

The public and the press have a right to be present at any open meeting, but they do not have the
right to participate unless the chair recognizes them. Nevertheless, it is important to make every

effort to have each issue fully understood, not only by board members but by everyone present.

Courtesy and civility should be the characteristics of all members of the board of selectmen, and it is
the responsibility of the chair to preserve decorum and prevent personalities, politics, and personal
attacks from interfering with the process. The chair should rule inappropriate comments out of order

and issue warnings to the offending parties.

Maintaining Decorum

Most board of selectmen meetings are calm events, but in some cases, depending on the subject
being discussed, emotions can cause a meeting to become unruly. Failure to ensure common courtesy
and maintain decorum is one of the easiest ways to lose control of a meeting—and, potentially,

to commit an error that could lead to the reversal of an action of the board or, even worse, serious
legal liability. Boards must resolve to treat all persons and matters fairly. To do less will weaken town

government and cause problems.
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The following are some examples of challenging situations that a board of selectmen may face:

* An applicant becomes argumentative upon learning that he needs a license or approval from
the board, even though the law clearly requires it.

* An attorney representing a client starts an argument with the board or criticizes the board for a
policy.

* Members of the public insist on making statements to the board, demand that the board
discuss certain matters, or threaten board members.

* Members of the public express their opposition to a matter in a harsh manner.

* Members of the board disagree about the proper way to proceed on a matter.

* 'The law allows a matter to come before the board that is opposed by board members and a

sizable segment of the community.

Some individuals may purposefully try to be disruptive in order to get a reaction from the board or
individual members and then use that response to their advantage in some way. When things get out
of hand, however, any record of the meeting could form the basis for an appeal or other legal action.
These records may enable someone to show that their rights have been violated or that they have
grounds to sue. Even if the board may be successfully defended, doing so is costly in terms of time
and expense, and the case may well present the board in an unfavorable light to the court and the

public. Such controversies are also disruptive to the important work that selectmen do.

Selectmen are well advised to pause and think before responding to any matter before them.

They should not fall prey to the occasional wrongful conduct of those before them, whether it is
inadvertent or intentional. Board members must be careful not to get involved in a hostile dialogue
with anyone before them. If board members feel that a response to hostility is needed, they should
make it a neutral one: “We believe that we are conducting a fair and proper meeting. We would ask

that all persons please act in a calm manner.”

This does not mean that a board cannot caution a person about interrupting, shouting or speaking
when not recognized. A board must exercise control in order to ensure that a meeting is conducted
fairly and calmly. Boards must protect those who come before them, but they must do so in a calm

and responsible manner. In short, a board of selectmen should maintain firm but fair control.

Removing Dz'som’er/y Persons
State law does permit a presiding officer to order a person to leave a public meeting for unruly
conduct and, if he or she does not leave, to order a constable or other officer to remove the person

from the meeting [G.L. c. 30A, §20(f)]. While it may be tempting to do this at times, it is best
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not to, except under the most dire circumstances, and then only in consultation with legal counsel.
Ordering someone removed from a meeting is fraught with the danger of a costly lawsuit and rarely

worth the risk.

There are several alternative steps a board can take rather than removing someone. The best is to
take a recess. Rarely after a recess does the person continue his or her unruly behavior. Or, a police
officer can be called in to speak to the person about being disruptive, which usually has the effect
of restoring calm. When all else fails, the board should consider adjourning the meeting to another
date. While a board may not want to appear to have backed down due to someone’s conduct, the

wiser path is to avoid a controversy.

The Open Meeting Law

“The purpose of the open meeting law is to ensure transparency in the deliberations on which public
policy is based,” states the Open Meeting Law Guide published by the attorney general’s office, which
has responsibility for enforcing the law [M.G.L. c. 30A, §§18-25]. “Because the democratic process
depends on the public having knowledge about the considerations underlying governmental action,
the open meeting law requires, with some exceptions, that meetings of public bodies be open to the
public. It also seeks to balance the public’s interest in witnessing the deliberations of public officials

with the government’s need to manage its operations efficiently.”

The open meeting law must not be taken lightly. Running a good, lawful meeting is not only the
least a selectman can do, it is among the most important things he or she can do. When tough
decisions have to be made by the board, it is certain that at least some residents are going to be
unhappy with the outcome. That outcome, however, will be far easier for even the most disappointed

citizens to accept if they see that the process that led to it was fair and legal.

As the most visible board in town government, the board of selectmen sets an example for all the
other boards, committees and commissions. So selectmen who hold themselves to a high standard of

compliance with the open meeting law will, over time, elevate the standards of the whole town.
It is also important to remember that the law has real teeth. Violators face the certainty of

embarrassment and the possibility of fines. An incoming selectman would do well to become familiar

with the open meeting law before taking a seat for his or her first meeting.
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What follows is a brief introduction to the law. No summary, however, can address every situation.
The safest thing for a selectman to do is to consult town counsel whenever there is any doubt. [For

more information about the open meeting law, visit www.mass.gov/ago/openmeeting.]

Preparation of the Agenda

The agenda of a selectmen’s meeting had virtually no legal significance prior to a major overhaul of
the open meeting law in 2010. Under the previous version of the law, the meeting posting simply
had to say when and where the board would convene. Now, the required notice of a meeting must
include “a listing of topics that the chair reasonably anticipates will be discussed at the meeting”
[G.L. c. 30A, §20(b)]. Note the imposition of personal responsibility: “that #he chair reasonably

anticipates will be discussed.”

Topic descriptions must be specific enough to advise the public of the issues to be discussed.
“Construction,” for example, is not adequate, but “award of construction contract for new fire
station on Elm Street” is. The attorney general’s office takes a dim view of catch-all descriptions such
as “New Business,” preferring that the notice explicitly state that time will be reserved for topics the

chair did not reasonably anticipate.

In most towns, the responsibility for preparing the meeting agenda falls to the chair, often with help
from professional staff, or to the town manager or other professional staff member. This task includes
determining what issues will be up for discussion, what the order of items will be, and what will not

appear on the agenda.

Selectmen should set a deadline by which they must receive all requests to have items appear on the
agenda. Usually, the agenda is “closed” several days before a regularly scheduled meeting, to allow
time for it to be prepared and distributed. Generally, a chair will honor the request of any board
member to have an item included on the agenda. If such a request is denied, however, the member
can call for a vote of the board to instruct the chair to include the item on the agenda of the next
meeting. Some boards have an “added agenda,” with important items that came up after the regular

agenda was prepared.

Many boards begin the agenda by approving the minutes of the previous meeting. This practice is
recommended because it requires that the minutes be prepared promptly and that proper record
keeping is maintained. It also reminds all members where they left off in the town’s business and

what remains to be pursued.
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It is good practice to group items on the agenda into the following three categories:

1. Items about which people will be appearing before the board (appointments)

2. Licenses, general correspondence, and other items that require action by the board based on
written material or reports of the board members themselves

3. Informational material not requiring any action by the board but perhaps causing some

discussion (Such items are often not listed, but included in the meeting packets as information.)

For the items that require action, some boards find that it helps to focus discussion if the chair, staff
or presenting party sets out the proposed or recommended action of the board under each item listed

in the first two sections of the agenda. It is extra work, but it can help speed up meetings.

There is no legal requirement to state the time when any particular topic will be discussed, or the
order of discussion. Given the impossibility of predicting how long selectmen or others may want to
talk, it is generally advisable to put in the agenda only the time when the meeting will be called to

order and the times of any public hearings.

Some boards arrange the agenda so that items concerning the greatest number of participants and
observers will be taken up first. If the chair senses that an item on the agenda will require the board
to go into executive session (see below), and if the board regularly has observers at its meetings, it is a
courtesy to schedule the executive session either at the beginning or end of the agenda, preferably the

latter.

Public Comment

Some boards set aside a public comment period before, during, or at the end of regular meetings,
and they set and enforce a time limit for speakers. This practice can involve certain risks, however.
Sometimes people come to speak on matters that the board has had no advance notice of, resulting
in time being spent on a topic on which more information may be needed. In many cases, the issue
will be rescheduled for another meeting, where the same presentation is made yet again. Sometimes
people try to engage in showmanship during these “open mic” sessions. Care must be taken to ensure
that a speaker does not defame someone who may not have known in advance that they were going

to be mentioned.

Public comment sessions can take a lot of time, extending meetings or causing other important
matters to not be properly addressed. Some boards that permit a public comment period require
people to submit relevant information in advance, and then the discussion is scheduled if the board

wishes to discuss the matter. Some boards, at the beginning of a meeting, count the people that want
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to comment during the public session and set a certain amount of time per person. If the allotted

time is not enough, the person can ask to be included on a future agenda.

Posting Requirements

Except in the case of an emergency, notice must be posted at least forty-eight hours prior to the
meeting. Saturdays, Sundays and legal holidays do not count as part of the forty-eight hours. So if
a board is to meet on a Monday at 7:30 p.m., the latest it could post notice would be the preceding
Thursday at 7:30 p.m. If Monday is a holiday and the board chooses to meet on Tuesday instead,
again, the latest the meeting could be posted would be the preceding Thursday. It is the actual
posting by the town clerk that counts, not the selectmen’s good faith effort to get the notice into
the clerk’s hands. So it behooves the board to get its completed meeting notice to the town clerk

in plenty of time for that official to accomplish the posting at least forty-eight hours prior to the

meeting.

The open meeting law requires that notice be “posted in a manner conspicuously visible to the public
at all hours in or on the municipal building in which the clerk’s office is located” [G.L. c. 30A,
§20(c)]. Since most town halls are not open twenty-four hours a day, regulations promulgated by the
attorney general’s office permit town clerks to satisfy the statutory requirement by supplementing
their physical posting with other kinds of notice, including the use of a municipal website, cable
television, newspapers, audio recordings available by telephone, or a computer monitor visible from
outside the municipal building in which it is located. In short: posting options can be complicated,

so selectmen should err on the side of caution and get their notices to the town clerk well before the

deadline.

What if a topic comes up within forty-eight hours before the meeting that the chair failed to
anticipate? The chair should amend the posted notice as soon as possible, even if it means the
topic is posted less than a full forty-eight hours in advance. If feasible, the board may also consider
postponing discussion until the next meeting, so there will be no question about the adequacy of

notice.

The law provides for emergency meetings in cases of a “sudden, generally unexpected occurrence or

set of circumstances demanding immediate action.”
Open Session

Every selectmen’s meeting must be convened in open session. That means that the public has

the right to be present. It also means that any person may make an audio or video recording or
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transmission of the meeting, provided he or she has first notified the chair and abides by any

reasonable restrictions imposed by the chair to ensure there is no interference with the meeting.

Whenever the open meeting law affords any rights to “the public,” that means anybody and
everybody. It does not mean town residents or taxpayers only. Persons attending an open meeting
have a right to do so without hindrance or embarrassment. While it is appropriate to demand that
anyone who speaks at a meeting identify himself or herself for the record, no identification should be

demanded of anyone who chooses merely to observe the meeting.

Unless the board convenes a public hearing—such as on a license application—where a statute
entitles the public to be heard, or the board creates a “public participation” portion of its meeting, no
member of the public has a right to speak at a selectmen’s meeting. Nothing in the law requires that
the door to the meeting room be open during open session; noise in the hallway or the need to keep
air-conditioning in the room may dictate that it be closed. It is crucial, however, that members of the

public be able to find and enter the meeting room easily.

What Can Selectmen Do Outside a Posted Meeting?

The open meeting law defines a public meeting as “a deliberation by a public body with respect

to any matter within the body’s jurisdiction.” “Deliberation” is defined as “an oral or written
communication through any medium, including electronic mail, between or among a quorum of a

public body on any public business within its jurisdiction” [G.L. c. 30A, §18].

With a three-member board, where any two members constitute a quorum, the open meeting

law precludes any discussion of selectmen’s business outside of a posted meeting. In the case of

a five-member board, any two selectmen may communicate outside a posted meeting without
running afoul of the open meeting law, since two members do not constitute a quorum. It is good
practice, however, never to communicate substantively outside of a posted meeting, if only to avoid
the inadvertent violation that would occur if one selectman told another his or her thoughts on

an upcoming matter, and then that second selectman later had private conversations with other
selectmen informing them of the first selectman’s views. This kind of “round robin” deliberation

is illegal because, even though a quorum never actually got together, the result would be the

communication of one member’s views among a quorum outside of a posted meeting.
There is nothing wrong with selectmen receiving a packet, whether paper or electronic, in advance of

their meeting providing them with detailed information about the topics to be discussed. Typically,

the town administrator or similar official assembles such a packet, including items such as license
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applications, reports of subordinate officials and boards, and responses to requests for proposals
that the board plans to address. Receiving this kind of background information, which contains no

substantive comment by any selectman, is not deliberation.

Selectmen may get together socially, of course, without inviting the public. They can even attend
conferences, training programs and media or social events, so long as they do not deliberate. The
whole board can show up at another committee’s meeting and each selectman attending may
participate as a member of the public, all without posting notice of a selectmen’s meeting—again,
provided that they do not deliberate. (In this scenario, the hosting committee must have posted
notice of its own meeting.) “Deliberation” does not include scheduling, so selectmen may call,
meet and email each other to their hearts’ content on questions of where and when to hold posted
meetings. Nor is it deliberation if the board conducts a site inspection, such as viewing the premises

of a proposed liquor license, provided that the members refrain from substantive conversation.

Subcommittees

The open meeting law applies with just as much force to subcommittees as it does to the full board
of selectmen. Say, for example, that two members of a five-member board of selectmen shun best
practices and convene their own conclave at a local coffee shop, where they talk about town business.
Their conduct would be risky and unseemly, but so long as they avoid involving a third member, it
would not be illegal. But if the full board were to appoint those two members as a subcommittee to
investigate and report back on a particular issue, any later meeting between them would have to be

convened in open session after forty-eight-hour posted notice if they were to discuss that issue.

Remote Participation

Under some circumstances, members of the board may participate in the meeting remotely (i.e.,
without being physically present). The selectmen must first decide to allow remote participation

by all public bodies in town. At any meeting where one or more members participates remotely, a
quorum of the board, including the person chairing the meeting, must be physically present, and the
person chairing the meeting must determine and state for the record that it would be “unreasonably
difficult” for the member or members who wish to participate remotely to attend the meeting
because of illness, emergency, military service or distance. Telephone or Internet connections are
most frequently used, but any technology is acceptable if it allows the remote participants and all
persons present at the meeting to hear each other clearly. All votes taken at a meeting in which any

member participates remotely must be by roll call.
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Executive Session

If there’s one statute that every selectman should read, it’s Chapter 30A, Section 21(a), which
identifies the only allowable circumstances under which a public body may go into an “executive
session” (i.e., a closed or confidential session). A close reading would dispel many myths, such as
that a board may convene in an executive session whenever the subject of personnel comes up, or
litigation, or contract negotiations. Most public business can and should be conducted in open
session. Executive sessions should be the exception, not the rule. When problems arise, town counsel

should be consulted for guidance.

Before going into an executive session, a board must start its meeting in open session. The motion
to go into executive session must be reasonably specific about the purpose. The chair must state

all subjects concerning the purpose that can be revealed without compromising the purpose of the
executive session. A board may cite more than one exemption if applicable. Failure to properly state
the reason for the executive session can result in the session being declared invalid, with the result

that all matters within the session become public.

The vote to go into an executive session must be conducted by roll call, as are all votes in executive
session. Before the executive session, the chair must state whether the open session will reconvene
after the executive session. If the chair fails to state that the meeting will return to open session, the

board cannot do so. Generally, it is advisable to return to open session.

While in executive session, the board can only discuss matters coming within the reason(s) stated for

the executive session.

If a meeting has not been properly posted, the board cannot convene in open session in order to go

into executive session.

For some purposes, special conditions must exist to go into executive session. For example, the board
may be required to notify the subject of the executive session in advance of the meeting, and to
inform the subject he or she has a right to be present, to speak, to have legal representation present,
and to be able to make an independent record of the meeting. (Common courtesy and issues of
fairness may warrant that the board allow a person’s attorney to speak.) Depending on the exemption

used, the subject of the meeting may also have the right to require the meeting to be in open session.
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Executive Session Purposes

The following are the lawful purposes for executive session:

1. To discuss “the reputation, character, physical condition or mental health, rather than the
professional competence, of an individual, or to discuss the discipline or dismissal of, or
complaints or charges brought against, a public officer, employee, staff member or individual.”
The individual who is the subject of discussion must receive written notice at least forty-eight

) y-eig
hours in advance (though notification may be waived upon agreement of the parties), and must
g y p g p

be given the opportunity to attend, with counsel if he or she chooses, and to speak on his or

g pp p
her behalf. (His or her lawyer may advise the client, but has no right to address the board.) The
individual has the right to cause an independent record to be created of the executive session
by audio recording or transcription, at the individual’s expense. If the individual demands i,

y g P P

the meeting must be held in open session. If the subject of the meeting is a critique of a town
employee’s performance or a discussion of the qualifications of an applicant, generally the board
must discuss such matters in open session.

2. To “conduct strategy sessions in preparation for negotiations with nonunion personnel or to

gy prep g P
conduct collective bargaining sessions or contract negotiations with nonunion personnel.”
Grievance hearings that arise under collective bargaining agreements may be conducted in
executive session under this exemption.

3. To “discuss strategy with respect to collective bargaining or litigation if an open meeting ma

gy p g g g p g may
have a detrimental effect on the bargaining or litigating position of the public body.” Before
going into executive session, the chair must declare that an open meeting would have such a
detrimental effect, and the minutes must reflect that statement. Anyone can sue anyone else
y y
for anything, so the mere possibility of litigation is not enough to warrant an executive session.
“Potential litigation” is a good basis only where it is clearly and imminently threatened or
g g y y y
otherwise demonstrably likely.
To “discuss the deployment of security personnel or devices, or strategies with respect thereto.”
To “investigate charges of criminal misconduct or to consider the filing of criminal complaints.”
Generally this basis is used when a board contemplates filing criminal charges.

6. To “consider the purchase, exchange, lease or value of real property if ... an open meeting may
have a detrimental effect on the negotiating position of the public body.” As with collective
bargaining or litigation, the chair must declare that an open session may have such a detrimental
effect before the board goes into executive session. In order for this basis to be used, the subject
matter must relate to real estate.

7. To “comply with, or act under the authority of, any general or special law or federal grant-in-

ply Y 8 p g

aid requirements.” This purpose is rarely used. The specific statute or grant requirement must
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be referenced in the vote to go into executive session. Selectmen are advised not to attempt this
without help from their town counsel.

8. To “consider or interview applicants for employment or appointment by a preliminary screening
committee if ... an open meeting will have a detrimental effect in obtaining qualified applicants;
provided, however, that this clause shall not apply to any meeting, including meetings of a
preliminary screening committee, to consider and interview applicants who have passed a prior
preliminary screening.” Application of this subsection is a perennial problem, but it is really not
that difficult. Let’s say a board of selectmen has solicited applications from candidates for the
position of town administrator. Board members may reason that since the best candidates are
probably already employed in other towns and would be reluctant to jeopardize their existing
positions by publicly disclosing their desire to find new employment—at least until they know
they have a decent chance of getting the job—some degree of confidentiality would be best in the
early stages of screening. The board can delegate the initial screening to a subcommittee of itself
(which may or may not contain non-selectmen) or to an entirely separate screening committee
appointed by the board. The board may not do the initial screening if it wishes to shield that
screening from public view. If the chair of the subcommittee or screening committee declares on
the record that an open meeting may have a detrimental effect on obtaining qualified candidates,
the subcommittee or screening committee may go into executive session when reviewing
applications and interviewing applicants, but after voting to recommend a subset of candidates
for consideration to the board of selectmen, no further executive session may be held.

9. To “meet or confer with a mediator” (as defined in G.L. c. 233, §23C). Before going into
executive session, the board should vote to participate in mediation, specifying the parties and
issues involved. Any action resulting from the mediation, such as a decision to settle a case, must
be approved in open session.

10. To “discuss trade secrets” or other confidential information arising in the narrow context of
energy supply contracts under Chapter 164. This basis for executive session, added in 2010, is

rarely used.

An Executive Session Motion Guide in the Appendix (Exhibit 2A) contains suggested forms of motions for

the various purposes of executive session.

Records of a Meeting

The open meeting law requires public bodies to create and approve minutes in a timely manner.
Minutes must be kept for all open sessions, with a separate set of minutes for all executive sessions.
At a minimum, the minutes must state the date, time and place of the meeting, a list of the members

present or absent, and the decisions made and actions taken, including a record of all votes.
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Most towns have a secretary or administrative assistant who takes notes at and/or records the regular
board of selectmen meetings. It is not necessary, when preparing the minutes, to include every
question asked or comment made, or to identify every person participating in each discussion. The
open meeting law revision of 2010 introduced the common-sense notion that minutes must include
a “summary of the discussions on each subject.” The attorney general’s office says that the summary
should be detailed enough so that someone who did not attend the meeting could read the minutes

and have a clear idea of what occurred, but a transcript is not required.

The minutes must list all documents and exhibits used at the meeting. Such documents and exhibits
must be preserved as part of the record of the meeting, but do not have to be kept with the minutes.
Records may be subject to disclosure under either the open meeting law or the public records law
and must be retained in accordance with the secretary of state’s records retention schedule. For each
item, the list would include a document number, description, the correlating agenda item or topic,

and any relevant notes.

Minutes of open sessions are, of course, public records. They should be created and approved in a
timely manner. They don't need to be approved by the board, however, before being made available
in response to a public records request. Even draft minutes are open to the public. The law generally

requires that meeting minutes be made available within ten days upon request.

Executive session minutes must be released as soon as the need for secrecy has ended. The board’s
chair or the chair’s designee is to review all executive session minutes at reasonable intervals to
determine if the need for secrecy still exists. If the board receives a public records request for
executive session minutes and has not yet reviewed them to decide whether they still need to be
protected, the board must do so without charge to the requesting person at its next meeting or

within thirty days, whichever comes first.

As for approving minutes from a past meeting, there is no need to have anyone read the minutes
aloud at the meeting. Presumably all members have had an opportunity to review the minutes. If
there are corrections to be made, they can be handled when the minutes are voted on. It is acceptable
for a member to merely say that the minutes should be corrected to reflect such and such, and then,
when a motion is made to approve the minutes, it would be sufficient to say, “Move to approve the

minutes as corrected.”
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Evaluations

Another perennial source of friction has been whether materials used by board members to evaluate
their appointees have to be produced in response to public records requests. As discussed elsewhere
in this handbook, personnel file material, in general, is 7oz a public record. What if, however, a board
of selectmen conducts a review of the performance of its town administrator or similar official? If
the discussion is limited to the administrator’s performance, the review cannot be done in executive
session. In the past, there has been controversy about whether individual reviews prepared by board
members, or compilations of such reviews prepared by the chair or another selectman, must be
made public. In the 2010 overhaul of the open meeting law, the Legislature largely put the matter

to rest, determining that any evaluations by board members are public records. The attorney general
has gone further, holding that both individual evaluations and compilations of evaluations must be
treated as public records. The statute further provides that employment applications are not public,
but that resumes of job applicants are [G.L. c. 30A, §22(e)]. This does not mean that the resumes of
unsuccessful applicants who are weeded out by a screening committee in executive session must be

made public, as that would defeat the purpose of the executive session.

Correspondence

A board of selectmen is not required to take up at a meeting every request for action or piece of
correspondence it receives. The chair should be trusted to sort the important from the trivial. Many
items can be put into a file for board members to peruse at their convenience. Correspondence need
not be read at meetings. An alternative practice is to summarize the correspondence. Also, every

letter to the board need not be acknowledged.

Some boards do not let any mail go out until the board has an opportunity to review it at the next
meeting. This system causes delay and is probably not warranted, except with respect to certain
delicate issues. A better approach is to authorize the chair to draft the appropriate correspondence,
or to delegate the responsibility for drafting the correspondence to a professional administrator

or appropriate staff. Most of the time, those who are responsible for writing letters on the board’s
behalf should be permitted to do so without prior review. One way to make sure this authority is
not abused is to keep file copies of all outgoing correspondence in a folder or notebook that can be

reviewed by selectmen at their meetings.

Open Meeting Law Enforcement
Anyone can complain about what he or she perceives as a violation of the open meeting law. A
complaint form is available on the attorney general’s website (www.mass.gov/ago/openmeeting).

Within thirty days of an alleged offense, or as soon as possible after discovering it, the complainant
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may file his or her complaint with the chair. The chair’s duty is then to send copies to other board
members and, within fourteen days, to send a copy to the attorney general’s office along with a
statement of any remedial action taken (such as releasing minutes or retaking a vote). The statement
must also be sent to the complainant, who may press his or her case with the attorney general’s office

if he or she remains unsatisfied.

The attorney general’s office may investigate and issue a decision, which could include ordering
board members to take remedial training, nullifying prior votes, ordering the release of minutes,
or imposing fines on the board of up to $1,000. One defense a board may use in any enforcement
proceeding is good-faith reliance on the advice of counsel—one more good reason to consult town

counsel.

The Public Records Law

The Massachusetts public records law is at once simple and complex. The simple part [G.L. c. 66,
§10] says that anyone who makes a request for a public record is entitled to a copy of it within
ten calendar days. The complicated part is the definition of “public record” in state law [G.L. c.
4, §7 (26)]. This clause starts off with a broad meaning for the term (“all books, papers, maps,
photographs, recorded tapes, financial statements, statistical tabulations, or other documentary
materials or data, regardless of physical form or characteristics, made or received by any officer

or employee of any agency, executive office, department, board, commission, bureau, division

or authority of the Commonwealth, or of any political subdivision thereof, or of any authority
established by the general court to serve a public purpose”) and proceeds to whittle it down with

twenty separate exemptions.

From the standpoint of a selectman, it is important to know what kinds of records are most likely
to give rise to a public records request, the process a town must follow in response to such a request,

and how individual selectmen can avoid running afoul of the law.

Intersection of Open Meeting Law and Public Records Law

The open meeting law sets forth some of the most important rules about public records likely to
arise in the course of a selectman’s service. In particular, minutes of meetings (both open session and
executive session) are public records. So are the resumes of municipal job applicants, but not their

job applications. Evaluations of appointees made by the selectmen are also public records.
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Email

Many tend to think of public records as consisting solely of books and papers, but electronic records
are equally subject to the law. Every email that a selectman sends or receives in his or her capacity as
such potentially constitutes a public record. Selectmen are advised to preserve all their official emails

and to consult their town counsel in the event of a public records request for them.

Confrdential Information

The greatest single generator of litigation concerning the public records law is probably the privacy
exemption codified in Chapter 4, Section 7, clause twenty-sixth (c): “personnel and medical files

or information; also any other materials or data relating to a specifically named individual, the
disclosure of which may constitute an unwarranted invasion of personal privacy.” Courts have almost
uniformly refused to order the disclosure of medical information about named individuals. As for
“personnel ... files or information,” the record is mixed. Disciplinary reports about teachers have
been held exempt from disclosure, but a police department’s internal affairs investigation about

a named officer was deemed to be public record. Public employees generally have a diminished
expectation of privacy in connection with their employment, so their public sector salaries and their

use of sick time (but not the nature of their illnesses) have been held as public records.

The public records law only addresses what a town must disclose in response to a public records
request. It does not limit the records that may be disclosed, though other areas of the law do,
including, chiefly, laws regarding privacy. Thus, a record in a town’s possession that may prove
embarrassing to named individuals (because, for example, it discloses the health or financial

condition of specific, private citizens) probably could not be released without risking a lawsuit from

the offended individuals.

Redaction

The public records law is not a license to demand that public employees answer questions. At most,
the law entitles a requester to a copy of a record if it already exists. If the record does not exist, or
if the only responsive records are exempt from disclosure, the requester gets nothing. Thus, if a
citizen sends the town administrator a letter asking how many town employees were terminated in
the preceding three years, there is nothing in the public records law that compels the administrator
to provide a written answer. If there were, however, a document setting forth the number and

not containing any exempt information, it would have to be provided. If, however, the only way

to answer the question with existing records 